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CaxkeTak: OBuM pajioM ayTop ykKa3yje Ha 3Ha4aj IpaBocy Hux HW MHCHeKUN)- 
CKHX opraHa y H3rpaybH KalalutTeta Oe30eMHOCTH MOZepHe ApxaBe. Ilo3HaTo je ta 
lipaBocyHu OpraHi UMajy BeoMa 3HayajHy yJIOTy y 3allITHTH YCTaBHOCTH UM 3aKOHH- 
TOCTH IpxKaBe, jep ycnemwHo dyHKUMOHMCame TpaBocyAHor cHcTema y 3Ha4yajHo}j 
Mepl JONPHHOCH H3rpayH Kallayuteta OesbeqHocTH. Beoma je OHTHO la y mpole- 
cy colicTBeHor (yHKUHOHUcawa lpaBocy4Hu opraHu capahyjy ca cucremom Oe36e- 
WHOCTH ApxKaBe. Pay mpaBocygHor cHcTemMa y MojeqHHMM CuTyallMjama Mopa OuTH 
KOMIIeHTapaH ca payjoM cHcTema Oe30emHOCTH, jep HH Cy HH TYKMIAWTBO y OL- 
pehenum cuTyalujaMa He MOry IIpHcTyNuTH pellaBaby mpoOsema Oe3 YMHeHHUAa 
WO KOJHX jeqHHO Mory John y capayHn ca opraHuMa Oe3beqHOCTH MOsepHe WpxKa- 
Be. Ta capayrba Je HEOMxOJHa HM y IpeBeHTHBHOM JeOBalby, jep IpaBocy HH opra- 
HH MOJepHe [pxaBe HMajy HM WpeBeHTHMBHy ysory. Takohe, HHcreKIMJcKe ciry2KOe y 
3HaYajHO] Mep JOMpHHoce Nos_H3aby CHcTeMa Oe30eRHOCTH Ha BHUIM HMBO, oOa- 
BJbalbeM Hajl3opa Hay, WpaBHJIHOM IIPHMecHOM HV TIpHApyKaBaleM 3aKOHa OJ cTpaHe 
paqHux MU Apyrux opranv3atluja, ofHOCHO rpahana. Opaj Hay30p OcTBapyje ce mpeKo 
HHCHeKWHja, Koje (PYHKUMOHHUIy Ha CBMM HHBOMMA HU KOje MMajy OMllTa HW WocebHa 
OBAaLITeHa. 

Kspyune pean: be36eqHoct, Kanaluter, IpxkaBa, Cy], TyKWAalITBO, HHCTIe- 
KuMJe 


* gradoslav@ptt.rs 


Payocnas [ahnuosuh, 3xHayaj npaBocyqHuXx MW MHCIeKIMjCKMX OpraHa y W3rpayibu Oe3beqHOCHE ... 





IIpapocyHu CHCTeM TIpescTaBsba 3HayajaH MOACHCTeM onltrer cuctTema 6e3- 
OeqHOCTH ApxaBe. IIpapocy4Hu opraHH y capaybH Ca OCTaJIMM JesIOBHMa CHcTeMa 
Oe30eNHOCTH Ha HajKOHKpeTHHJH HadHH AOMpHHoce w3srpayqwu OesbeqHocHe PyHK- 
uuje WpxaBe. CBakH Jeo CHcTeMa je H3y3eTHO 3HayajaH 3a yCIlelwHO PyHKUHMOHH- 
Cakbe CHCTemMa, 10 IPHHIMMy ,,2anya Koju je jak OHOMUKO KOMUKO je jaka Hajciabuja 
Kapuxka y teemy”. Cuctem 6e30e2HOCTH He Moxe a (PyHKI[MOHUIIe (OMHOCHO TyIH 
ce ONITpuia Oe36eqHOCHe (byHKWje WpxkaBe) aKO HUje je MMHCTBeH, KOMIJIeMeHTa- 
paH, ToTazaH Hu cBeoOyxBataH. II[papocyaqHu cucTeM je jeqaH of Haj3HayajHHjHx 
WesOBa KaKO YKYUHOr MOJMTHYKOI CHCTeMa, TaKO HM CHcTeMa Oe3beHOCTH Wp xKaBe. 
IIpaBoppeMeHuM OTKPHBaHbeM HM MHKPHMMHHCaweM palibhH MW MOCTyNaKka KOjH 
yrpoxaBajy Oe30eqHOCT ZpKaBe HM HeHUX rpahana cmMalbyjy Ce pH3HLH Of yrpoxe- 
HocTu Oe36eqHocTH. IIpepenyuja npesctaBsba dakTop ogBpahata of HapyliaBara 
Oe30eMHOCTH, ac pyre CTpaHe, IpaBOBpeMeHHM OTKPHBalbeM MHCIMpatopa UH H3- 
BpllMala THX aKTHBHOCTH JpxkaBa CBOJHM IIpaBOCyHHM CHcCTeMoM edukKacHo 
y3Bpaha, Tj. Wlasbe OATOBOp Ha HacHJbe, UHMe Ce CyxKaBa JeOKPyl HaCHIHMX akTH- 
BHOCTH IIpeMa J[pxKaBH HM HeHHM rpalhanuma. IloceOuy ysory y u3srpaywu Ge3b6er- 
HocHe (yHKUMje ApxKaBe MMajy CYL, TyKWAWITBO H MHCHeKUMcKe cryxKOe (Cahu- 
HoBuh 2012, 312). 


Cyj a je 3HauajanH GMHMIall PyYHKNMOHHCalba cucTema 6e30eqHOCTH 


Cyq je caMocTasIHH [pxkaBHH OpraH KOjH CyACKy BACT Bp He3saBHcHo. OH 
UITHTH cHobogxy MH MpaBa rpahana, 3aKOHOM yTBpheHa MpaBa MH MHTepece MpaBHHUXx 
cyOjekatTa u o6e30ehyje ycraBHocT u 3aKoHUTocT (JopamieBuh 20065, 699). Ucropu- 
ja cyhera, Tj. pewiaBarba cyKoOa 0 TOoMe Ja JIM UM KOMe IIpHlayja HeKO TIpaBo, Be3saHa 
je 3a ucTopujy ApyutBa. Cya, Kao moceOHa HHCTHTyLWja, WojaBsbyje ce y ApyuiTBy 
OpraHv30BaHOM y OOMKy ~pxKaBe. Y noueTKy To je Ousla WHHCTUTyWMJa KOjy cy 
cauHbaBasi MOBPeMeHH caBeTH rpahana, a KacHHje ce cyhewe NoBepaBa cyqHjama, 
Tj. Tpahanuma kojuMa cyherme moctaje ctaHo 3aHuMare. Jlanac, y caBpeMeHo}j 
IpxKaBi, MOCTOJM Cy Kao CTaslaH OpraH KOjH je, Oe3 OO3Mpa Ha YecTO OnTHE pa3zsIH- 
Ke, cayyBao H3rieq opraHa Koj oOjeKTHBHO yTBphyje uHHeHHe peseBaHTHe 3a 
OJMIYYHBAae, a 3aTHM JOHOCH OLyKe Ha OcHOBy 3aKOHa.' Ilonoxaj cya Ono je 
pa3JIM4HT y pa3HHM HCTOpHjCKMM enoxama. Y noueTKy je Oo opraH H3BpUIHe ByIac- 
TH M HeroBa oBawiherwa Ousa cy ,,103ajMJbeHa” OJ HOCHIIala W3BpUIHe BACTH. 
Kao peakuuja Ha TaKBO CXBaTalbe, y CaBPeMCHOM JPyLITBy je ycBoOjeHa KOHIenuHja 
O TlOJeuH BIaCTH Ha 3aKOHOWaBHY, H3BPIHy MW CyACKy ByacT, Koja je 10 CBOM 
3HadeHy H CHa3H MOTIMYHO JeqHaka 3aKOHOJaBHO] M U3BPUIHO] BacTH. 


' Ynora cya Huje Guna jeqHaka y CBM McTOpHjCKMM enoxaMa HHTH y CBMM 3eMsbaMa HcTe HCTOpHj- 
cke erloxe. Ylora cya Huje jeqHaka HH y CaBpeMeHOM ApyuiTBy. be3 oO3upa Ha W3BeCHe OMLITe Kapa- 
KTepHcTHKe cyoBa Hu 6e3 063upa Ha (bopMasHe ycuOBe 3a H3pHIakbe MpaBye, yora cya kao Apyl- 
TBeHe HHCTHTyUMje 3aBHCHa je YBeK OJ APYITBeHO-NOHTHYKUX yCOBa KOJM HocToje y oypelhenom 
TlepHony u y onpehenom azpyuirsy. loa Buyom dopmamHe ,,oOjeKTHBHOCTH” Mory ce KpHTH HajBeha 
Oe3akora H HerIpaBye (IlommTmuka enyukioneguja, Caspemena aqMuHuctpaunja, beorpag, 1975, crp. 
1040). 

> Wcro 
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Jlaxne, cya je WpxaBHu opraH paBocyha kojv BpuimM cyyzcKky d@yHKunyjy. Y 
BplleHy OBe (PYHKUNje cyOBU cy He3aBHCHM WM cyje Ha OCHOBY yCTaBa, 3aKOHAa H 
Ipyrux tpomuca. OcHoBHH HOCHOUM cyqcKe pyHKuHje cy peyqoBHu cyzoBu. U3smehy 
ocTaJIor, OHH M3pH4y Ka3He MH Apyre Mepe MpeMa NOYMHHOUMMa KpHBM4HHX HU Apy- 
THX K@KIBMBHX Jlesa. [IpuuMkKoM Bpliera cBoje (PyHKUNje y KPHBM4HOM TOcTynky, 
CYJOBH ce MOpajy UpHaApxKaBaTu crezehux MpHHUuMa: 3aKOHHTOCTH, MOCTOJaHOCTH 
KpHBHYHe CTBapH, HCTHHe, BHWIeCTeMeHOCTH KPHBHYHOr MOCTyIIKa, OnTyxOe, pac- 
IipaBHOCTH, aKTHBHOCTH KPHBHYHOr cya, cMOOOMHOr cyAMjCcKor yBepetba, jaBHOC- 
TH, YCMeHOCTH, HellocpeqHOCTH HM ekoHOMHYHOcTH. HayyexHOcT cya y KPHBHYHOM 
MOCTYIKy HMa TpH OOHKa: MoxKe OTH CTBapHa, MecHa HM PyHKUMOHaTHa. CTBapHa 
HajlexKHOCT TIpeycTaBsba WpaBo HM WyKHOCT cya Wa cyqu u mpecyau ogpeheuy 
KpuBuyny crBap. JloqesuBawe KpHBHYHHX CTBapH y CTBapHy HaiexKHOCT jeqHOr 
WIM Wpyror cyya Bp ce Tpema Npupoyu vu TexHHM KpHBHYHHX Jesa, OMHOCHO 
IIpeMa KapakTepHcTHYHUM OOeexK)]HMa HUXOBUX y4unHusata (lahunosuh 2012, 
314). 

Tlogq MecHoM HagiexHouhy moxpa3syMeBa Ce IpaBo HW AYy2KHOCT cyjla a kao 
CTBapHO HajiexkaH CyIH MW Ipecy4qu KpHBH4He CTBapH ca cBOje TepuTopHye (mo0L- 
pyye Ha KojeM cy, BpuIM KpHBH4HO MpaBocyhe). Mecna HafexHOocT ofpehyje ce 
Ha BHWIe HaunHa, Cc OO3HPOM Ha pa3JIM4HTe OFHOCe KpHBHYHOr ela H OKPHBIbeHOr 
Iipema TepuTopHjn jeqHor cya. PasmuKyjy ce peqoBHe HW BaHpeyHe MecHe Haiex- 
HOCTH, pH 4emy ce IpBe y3MMajy Kao TIpaBHsIoO, a Apyre lmpelctaBlbajy H3y3eTaK. 
PegoBHe MecHe HajiexKHOCTH Cy: HaJIexKHOCT 0 MpeOuBasIMLITy WIM OopaBHTy 
OKPHBJbeCHOr HM HajexKHOCT MO MecTy XBaTaHba OKpHBJbeHor. BanpewHe MecHe Has- 
JI@KHOCTH Cy: HafIexKHOCT MIpBeHcTBa, OApeheHa HaIexKHOCT, WeserupaHa Hasie- 
%KHOCT TO KOHeKCUMeMY, OJHOCHO MOBe3aHOCTH H3Mehy HeKOUMKO KPHBM4HHX Je- 
Jia. DYHKYHOHAIHa HaJVIexKHOCT O3HayaBa TMoOeuy WOCMIOBa y OKBUpy cya TOKOM 
jeqHor KpuBwuHor Toctynka (Ha KpHBuYHOM cyszy) (Anexcuh, Munopanosuh 1993, 
278). Jame, cyicKa JlelmaTHOCT ce cacTojH y IpHmpeMamwy MocTyika, pyKoBohermy 
TIOCTYMKOM HM JOHOWeHY OIyKe y Be3H Ca KOHKpeTHOM cTBapH. CBaku cyCKH 
TocTylak, a KPHBHYHM MOcTylak ToceOHO, cloxKeH je H 3axTeBa yyeuthe pa3- 
JIMYHTHX CYJCKHX cyOjekaTa kao WTO cy: cyquja 3a IpeTXOMHH Moctynak, cyquja 3a 
IIpeTXOJHO cacilywatwbe, cyqehu cyquja NojequHal, cyAcKo Behe 3a raBHH Mpetpec, 
*alOeHO Behe, LITO je pe3ysITaT peaM3aluje (pyHKIMOHasHe Kao jeqHe OF pesoB- 
HX HajiexHOcTH (Koxosb 2009, 46-47). YcnemHo PyHKUMOHuCawe NpaBocyAHOr 
CHCTeMa IIpeJcTaBsba OCHOBY TIpeTMocTaBKy 3a jayare OesbeqHOcHe PyHKUWe Wp- 
*KaBe Cc jeqHe cTpaHe HM NOAM3ama YKYIHOr KallayMTeta Oe3beQHOCTH ApxKaBe HU He- 
Hux rpahana Ha BHI HBO Cc Apyre crpaHe(Iahunosnuh, 2012, 229). 


Jlakile, mpaBocyqHM CHCTeM 4MHe CBM CYNOBH, TYKMAalITBa, MHHUCTapcTBO 
pape W cBe HHCTHTyIIMje ApxKaBe KOje cy yKJbydeHe y HeH MpaBHH CHCTeM. 
Hayeno He3aBMCHOCTH cycKe BulaCTH W3paxKeHO je KpO3 HeKONHKO MpHHMna: 
npuxHyun Hezagucnocmu cydcKe 6lacmu OO 3aKOHOOd6HE U U36pUHe BacmU, NPUH- 
yun O0AbEZHOCMU CYOCKUX OOYKA 3a C6 U OVIICHOCMU C6aKOza Oa nowmyje uz6pul- 
HY CYOCKy OOAyKy, nDuHYyUN KONMpo.le CyOcKe OOyKe OO CmMpaHne HadenHCHOe CyOa y 
nponucaHom nocmynky, Kao u npuHyun 3abpane BancyOcKe KOHMpo.le OOK cyda. 
Y MOsepHoj 7pKaBn HajexKHOCT cya ce Ipomucyje ycTaBOM HM 3aKOHOM, H cyz He 
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MOxe Ja ofOuje Wa NocTyna u OfTy4yje y cTBapH 3a Ko]y Je HawiexaH. Y WpKaBu 
ToctToje cydoeu onwme HadjAesCHOCMU: OCHOBHM Cy OBH, BULIM CyOBH, allemalHo- 
HH CyOBH HM BpxoBHH KacallHoHH cya, Kao u cydoeu nocebue HadneacHocmuU: TIpH- 
BpeWHU CYOBU, IpHBpeWHU allesayHOHU cya, UpeKpWwajHu cyfoBu, Bum mpexp- 
WajHu cya u Yupasun cyg. Taxohe, 3HayajHy yiory y mpaBocyHom cucTemy p- 
*#KaBe HMa HM WpaBocy Ha yipaBa. CycTBO MMa 3a{aTaK ja KOHTPOJIMIe 3aKOHHTOCT 
payja CBUX Jp:KaBHHX oprana, WITO 3Ha4H HM OHMX U3 cHcTeMa Oe3beqHOocTH. CyqoBu 
Mopajy pearoBaTu Ha Moryhe 30ynoTpebe u y BeJIMKOM Opojy 3eMaJba HayexKHH 
cy 3a JaBarbe of00perma cilyxKOama Oe30eMHOCTH 3a Ipeay3HMatbe HeEKHX JesIMKaT- 
HHX, OCCTJbMBUX Mepa KO]MMa Ce HapyllaBajy Jby{CKa IIpaBa vu cuoOoye rpahana, Ha 
IipHMep, of00perba 3a TajHO IIpHCIIyWIKMBakbe Teslepoua, 3a TajHo Mpaherwe u HeKe 
pyre akTuBuHoctn. Jlakie, cyqoBu WITHTe cmoOoze u mpaBa rpahana u obe30ehyjy 
yCTaBHOCT MH 3aKOHHTOCT; CyOBH Cy y Bpllery cyicKe PyHKUHje He3saBHCHH HU cyze 
Ha OCHOBYy ycTaBa, 3AKOHa HM ApyrMx OMMTHX akaTa; paciipaBsbare pes, cy0M je 
jaBHO, CaMO H3y3eTHO — pay 4yBatba TajHe, 3allITHTe MOpasia, MHTepeca MaJIOJIeT- 
HHKa HIM 3alliTHTe pyrux moceOHHXx MHTepeca p2KaBe — 3aKOHOM Ce MOry OZpeyu- 
TH cylyyajeBu Kayla ce HCKJby4yje jaBHOCT pH pactipaBsbay Ha cyly; y cyhemy 
yuecrByjy cyquje u rpahanu kao cyguje (cyaMje-MopoTHHUM WIM NOpoTHHuM) u 
HHKO KO yyecTByJe y cyhey He MOxe OUTH 103BaH Ha OATOBOPHOCT 3a MHILIJberbe 
aTO TIPHIMKOM JOHOMIeHa cycKe ofyKe. CyqOBH MOopajy IIpHMeHUBaTH KOseKC 
,, Nowmenoe cyduje”’, LITO 3Ha4H Ja CBOje OfyKe TeMeJbe Ha OCHOBY TpaBHHX akaTa 
MW pape, a MehyHapogua KonBeHuyja 0 Jby{CKHM T1paBuMa yilo3sopaBa a ,, C6aKO 
uma npa6eo Oa my cyOu Cyd Koju je OcHO6aH Ha ocHoey 3axona” (lahunosnh 2012, 
314). 


Jlonpunoc TYKUWIAWITBAa H3rpallbhu KanlawutTetTa CHCTeMa 6e30eqHOCTH ApsKaBe 


Tyotculaumeo, 3aje {Ho ca CyOBMMA, LITHTH YCTaBHH Topeyak ZpxkaBe MW MMa 
HarwaleHy yOory y rowmerHy CBUX OHMX KOjHM ce orpelle O ycTaB HM 3aKOHE CBOje 
TpxKaBe, aid HM OHMX KOjH Ca CTpaHe Jeuyjy MpOTHB MHTepeca Te ApxKaBe, Tj. HeHe 
HalMoHasHe Oe30eqHOcTH. OBO ce pe cBera OAHOCH Ha WIM)jyHe, OMHOCHO areHTe 
CTpaHux OOaBellTajHux Ciy2KOM, Tepoplicte HM Apyre WecTpyKTHBHe opraHn3aLuye. 
Jaguu myocusay je TpuMapHo oBawheH 3a KpHBHYHO romerwe y Morieqy Kpu- 
BHYHHX [lesa 3a KOja ce 10 3aKOHY TOHH M0 Ciy2KOeHO) Ay2KHOCTH. OH HeMa MOHO- 
T1OJ. KPHBHYHOr Tomerba (OCHM Kayla Cy y TIMTawy MasIOIeTHHUM, y OMHOCY Ha koje 
je jequuu opsamtheru Tyxusall), Beh je camo npeencmeenu myocusay 3a TaKBa Kpu- 
BM4HAa Jlela, a caMO TOA o”peheHumM ycIOBHMa KpHBHYHO TOHeHe yMecTO Hera 
MoxKe pe(q)y3eTH oulTeheHu TaKBHM KPHBHYHUM JeJIOM, KOjH Tala y 34KOHCKOM 
CMHcJIy Moctaje ouiTeheHu Kao TY2KHJAL, a y TCOPHjH Ce, NO IpaBMsty, o3HayaBa Kao 
cylicuyujapHu TyxKuIal. Y WHutTaby je CBOjJeBPCHH nmpoyecuu KOpeKMUG6 jaBHOM Ty- 
*KUOWY, WTO je Tyra, BHIWeyeleHujcka TpaqHuMja KpHBHMUHOr NpowecHor cucTema 
MoyepHe ApxaBe (Lkysmh 2006, 110). 

JaBHu TYKMIAaL Je KPHBHYHOMpOuecHH cyOjekT KOJM IpHMapHo OOaBJba *yH- 
KUMJy KPHBUYHOr roweba 3a Tela 3a Koja ce 10 3aKOHY OHH M0 CJIy2KOeHO} TyKHO- 
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CTH, a OH Jellyje y OKBUpy jaBHOTyKMNa4Ke OpraHu3allnje, Koja Wospa3syMeBa T10c- 
TOJarbe JaBHOr Ty2KMalTBa Kao HoceOuor ApxaBHor oprana (Wkysuh 2006, 111). 


JaBHO Ty2KMJallITBO j@ CamMOCMaaHU Op2tcaBHUu Op2dH KOjM 2onu TOUMHUMOLeC 
KPHBHUHUX Jea, wmumMU YCTABHOCT HU 3AKOHUTOCT ylaraweM MpaBHUX CpecTaBa Hu 
lpely3uMa pyre palbe 3a Koje je 3aKOHOM oOBsauiheHo. M3 opora npon3s1a3H Wa ce 
jaBHO Ty2KWJIalITBO He Oeq@unuwe Kao He3zaeucHo, Beh CaMO Kao CaMocmaJHO, ITO 
je JOrM4HO, HM M3 Yera cleqH HeroBa HayeHO W3paxKeHHja Be3a Ca H3BPLIHOM 
Bllahy, amu Oe3 o03upa Ha TO, H3BPINHa BACT Ce MOpa IPHHUMMMjeTHO y3qp%xKaBa- 
TH OJ, AMpeKTHOr eOBarha Ha jaBHa TYKUWIAITBA, HCTO Kao ITO Ce HW jaBHH Ty2KH- 
OU, HakKO HUCy HaveIHO O3HaYeHH KaO He3aBMCHU cCyOjeKTH, MOpajy oxymupaTH 
CBHM MOKyllajuMa Ja ce Ha HX yTHYe, Tj]. OHH MOpajy TeNOBaTH HCKIby4HBO CamMo- 
ctamHo. Ilopey opora, 43 HaBeyeHe AePUHULMje NpoH31a3H Wa cy ocHoeHEe dbynKyuje 
JaeHo2 myocuoya: yHKWHja KpHBM4HOr Tromerma Mia y OMHOCY Ha Koja MOcTOJH 
onpeheHu 3aKOHCKH Jec:pMHMCaH cTelleH CyMmbe a cy yY4MHWIa KPHBMYHO Jeu, 
3alTHTHa (PyHKUMja y OMHOCY Ha yCTaBHOCT HU 3aKOHHTOCT, KOJa ce peaM3yje yila- 
Tarbem OfpeheHux mpaBHUXx cpeycTaBa, 1 PyYHKUMja Ipeqy3uMakha APyrux pasbn 3a 
yuje ra je Bpllee 3akoHosaBay oBsacTuo (Lkymuh 2006, 110). Hakse, japHo Ty- 
*KUAIUITBO je 3HavajHa MHCTHTYIMJa y Mpotecy ycnerHor PyHKUMOHMcamba Ap xKaBe 
y OMMITEM CMMCIIM MW HeHOr CUcTema 6e30eHOCTH, HoceOHO. 


Pay TyKvIalITBa 3aCHHBa Ce Ha MOHOKpaTCKOM ypehemy, xHjepapxujckoj 
opraHH3alvju, UpaBy cylcTuTyuMje Hu upaBy WeBosyuuje. MonoKpatcKH NpHHuMI 
ypehera nogspa3yMesBa Ja cBa Ty2KMJauka oBlauihema Ipunayajy riaBHOM TyKHO- 
Uy KOjM lpectaBsba Ty2KHMALITBO HM OWy4yje y HerOBO MMe, JIMYHO je OATOBOpaH 3a 
pad TyKuIAalITBa HU OOaBJba THCWMIWIMHCKY OJTOBOpHOCT Kao crapemmmuHa. Jo TeBo- 
TyuWnje Towa3v Kaya BUWIM jaBHM Ty2KMJIal, Ipey3Me ciipoBoherbe pasHH 3a Koje je 
WHave HaiekaH HWOKM jaBHH TYKMIAL, TOK CyMCTHTyUMja NOCTOjH Kaya BULIH jaB- 
HH TYKMIAl, OBMACTH HeEKOr HWKer jaBHOr Ty2KHOUAa a BpWIn OApehene pape 3a 
Koje je, HHa4ve, HawiexkaH [pyr HK jaBHu TyKHIAL (Koxosb 2009, 70). 


TyxHIallTBO 110 Ciy2xKOeHO] Ay2KHOCTH TOHH W3BPLIMOLe CBUX TexKHX KpH- 
BMYHHX Jlesla, KAKO Y OKBUpy KIaCH4HOr M OpraHH30BaHOr, TaKO Uy OKBMpy MOsH- 
THUKOL KpHMHHasa, Hy TOM CMHCJIy WpescTaBJba 3HayajaH CyOjeKT 3allITHTe ycTaB- 
Hor TopetKa. JaBHO Ty2XHIaLITBO OcTBapyje cBOjy (yHKUMjy Ha OCHOBy ycTaBa H 
3aKOHAa, y CKuIaly Ca MOJIMTHKOM KOjy CBOjJHM OMLITHM akTHMa yTBphyjy napsameH- 
TH ApxaBa. [paso u WyxXHOCT jaBHOr Ty2KM1alTBa jecTe a OOaBellITaBa MapslaMeHT 
O IIPHMeHbHBalby 3aKOHa UO CBoM pazy. Ilopex Tora, jaBH TyKHal WpaTu Apyul- 
TBeHe NojaBe M Jaje NapsaMeHTy HU ApyruM opranuMa MU opraHnv3alljama lpezore 
3a IIpeqy3HMakbe Mepa pajyM clipeyaBatba ApylTBeHO WITeTHHX MH ONacHHx MojaBa 
3a yuBpliherwe 3aKOHHTOCTH M ApylITBeHe OATOBOpHOcTH. YcrelwiHO OCTBapHBarbe 
OBe HUXOBe PYHKUNje IpecTaBlba BeOMa 3HadajaH JOMpHHOC pa3zBojy Oe3s0eqHOCHE 
yHKunje ApxKase. JaBHo TyxKMAaWITBO, OMHOCHO jaBHM Ty2KMJlall, HMa OCHOBHO 
TpaBo M AyxKHOCT Ja TOHH YYMHMOWe KpHBHYHHX Alea. Tomewme yuHHMalla Kpu- 
BMYHHX Jleyla cacTojH ce y Tpeazy3HMamy Mepa MOTpeOHHX 3a OTKPMBakbe KpH- 
BHYHHX Jesla W HUXOBHX YYMHMJalla, Y WOAHOWeHY 3axTeBa 3a CIIPOBOherwe UcTpa- 
re (kojom ce ytBphyje mocTojaHe KpHBu4HOor era) H y NoAM3amy MW 3acTyaby 
ONTYKHULe mpey cy0M. 
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Wncnekunjcke cay2K6e y u3rpasrhu 1 PyHKOMOHHCaby cHcTema 
6e36eNHOCTH ApxKaBe 


Hucnexyuje (nat. inspection — Hay3o0p, persed, KOHTposia) cy ympaBHH opra- 
HH HajexKHH 3a OOaBJbalbe Hay30pa Hay WpaBYJIHOM IIPHMeHOM HM TIpHypxkaBarem 
3aKOHa OJ, CTpaHe payHux MW Apyrux opranusatja, ofHOCHO rpahana. Opaj Haz30p 
ocTBapyje ce peko HHCTIeKyHja, Koje PyYHKUMOHMLLy Ha CBHM HMBOMMa H Koje HMa- 
jy onmra u moceOua oBsaliTema. OnliTH ZeoKpyr KojH je 3aje{HH4KH 3a CBe HH- 
cHeKUMjcKe cury2xKOe NpomucaH je 3aKOHHMa O yupaBu, OAHOCHO HHcreKyHjH. Ioce- 
0Ha oBslatihera ompeheHa cy y CHCTeMCKHM 3aKOHUMAa, KOjHMa Je peryMcaHa op- 
raHH3alvja HW HayiexHOCT y onpehenum oOsactuMa. IIpumapHu 3anaTak MHCHeKUH- 
ja je IpeBeHTHBHO fleOBawe. Y Bpliey Has30pa HHCIIeKUMjCKH OpraHH uMajy 
papo fla mperseyajy MocuOBHe Mpoctopyje, objekte, ypehaje u ompemy, ucrpaB- 
HOCT TlOCOBawa HM JOKYMeHTalMjy, MOry y3HMaTH y30pKe, u3jaBe HU 3aTpaKHTH 
ogpehena Bewitayera. O cBUM IIpeyy3eTHM payama cayMHbaBa ce 3allMCHHK. AKO 
Ce IIpHJIMKOM OOaBJbalba MOCIOBa Hay30pa YIBPAM a Je M3BpWIeCHO KPHBHYHO eso, 
IIpHBpeAHU MpecTyl WIM MpeKpwiaj, MHCeKWMja Mopa 6e3 Ofarata NoAHeTU MIpH- 
jaBy HayyiexHOM opraHy (Asexcuh, Munopanosuh 1993, 91). [[papoppemene u 
cBeOOyxBaTHe HHCIICKUMjCKe KOHTposie UMajy 3HayajHy yulory y epuKacHOM (yHK- 
IHOHUCalby CHcTeMa Oe3beqHOcTH ApxXaBe. To ce OcTBapyje KpO3 OTKIaHalbe He]O- 
cTaTaka yOUCHHX TOKOM KOHTpoyie Kao H HCTHWaweM Mpesyora o yHanpehermy cuc- 
Tema Oe30e7HOCTH OF CTpaHe MHCIICKUHjCKHX Cy KON. 


Hucnexyujcku opeanu, cayocbe, 3a600u u ycmano6e 3HadajHO JOMpHHOce 13- 
Tpalihu cuctema Oe30eqHOCTH ApxKaBe JOHOMIeHeM MW MPHMeHOM CBOJMX 3aKOHa HM 
Tponvca u, Ha Kpajy, KBaIMTeTHUM MW CTPy4HHM TOCTyHamem NO THM 3aKOHMMa 
Tponucnma. 


JIpxkaBa, 3aKOHOM 0 MHCHeKUMJCKOM Hay30py, peryMle oBauthera, mpaBa 
MW oOaBe3e OBalheHHx MHCIeKTOpa, OMHOCHO HHCHeKUMjCKOr OpraHa KOjH BpLIM 
WHCIeKUMjCKH Has30p. OBHM 3aKOHOM perysiMcaHa cy oBslauihera MHCIeKTOpa y 
BplleHYy HHCIIeCKUMjCKOr Haq30pa KpoO3: KOHTposa OOjeKaTa H MpocTopa, 3eMJbuLUTA, 
ompemMe vu ypehaja, NocNOBHHX Kura HW JOKYMeHTallMje, IpHBpeMeHO Oy3HMakbe 
OKYMeHTalMje, IpezMeta MU pyrx cTBapH, 3a0pany BpUierwa oApehenux pawn u 
cn. Kay ce y MOcTyIIKy HHCIeKUMJCKOr Hay30pa YIBPAH, OAHOCHO OLeHH, Aa je TOB- 
pele 3aKoH, HHCIeKTOp MOxke HapeAHTH 3aTBapalbe OOjeKTa WIM IpocTopyyje, ofy- 
3MMalbe WIM YHHIUTaBabe CTBapH, 3a0paHy paciioslararba HOBYaHHM CpeyCTBHMa ca 
TlocuoBHor pauyHa uTy. Vacnekunjcku Hag30p, y cKay ca 3aKOHOM HW ApyruM 
IIponMcuMa, Bpllie MMHUCTapcTBa MU opraHH yripaBe. MucneKuujckv Hay30p Bp ce 
HenMOcpeqHHM YBHOM KO ycTaHoBe, MpaBHOr JIMWa, A pxKaBHOr OpraHa u opraHa 
OMLITHHe, rlaBHOr rpaya, oprana JoKasIHe ylipaBe, Apyror opraHa u opraH3aLyje, 
IipHBpeqHOr ApyuiTBa U Apyror oOsMKa Bpliera IpHBpesHe WesaTHOCTH, PU3H4KOr 
muua W Apyror cyOjexta (Cahunosnh 2012, 319). 


Vucnekyujcku Hag30p ce BpLIM pay MOWITOBarba 3akKOHA, Apyrux ponuca u 
OMMTHX akaTa, KaO HU Wpey3uMakha yipaBHuXx HW APyrux Mepa Hi payhu y WHIby a 
ce yTBpheHe HelipaBHJIHOCTH yckKJlaye ca Ipomucuna. 
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Y Bpllewy HHCHeKUMjCcKor Hay30pa HHCIIeKTOp uMa OBJaliherma Aa: Wperse- 
qa oOjekTe HM Tpoctopuje, 3eMJbUITe, opemy UM ypehaje, cpezcTBa pagla u Apyre 
TIpeyMete, Mpou3Boe KOJM ce CTaBJbajy y ImpoMeT, poby y npomety, BplleHwe Mpo- 
Meta poOe H IIpyxKabe yculyra, MOCIIOBHe KHUTe, CBHCHUMje HM peructpe, yroBope, 
jaBHe uciipaBe HM Apyry NociOBHy JOKyMeHTauMjy; yrBphyje ugeHTuTeT cyOjexta 
Haj3o0pa HW Apyrux Mua; y34Ma H3jaBe OF cyOjekTa Hay30pa M ApPyrHx JIMA; y3uMa 
y30pKe Koj cy moTpeOuu 3a yTBphuBawe 4YMHeHNYHOr cTaba; Hapeyqu Wpeszy3uMa- 
He OfToOBapajyhux Mepa H paywHu pagan obe3beherma Bpliiera Hay30pa; IpHBpeMeHO 
OWy3Me JOKYMeHTalH]y, IpeqMete U Wpyre cTBapu Koje cy HeonxogHe pau yT- 
BphuBaha YHHCHMYHOT CTakba; 3a0paHu Bplilere OApehenux paswu; o6e30eqn u3- 
BpllleHe HasloxKeHHX Mepa H Tipeyxy3Me HM Apyre pomucane Mepe KojuMa ce o6e3- 
Oehyje BplieHe HHCHeKUMJcKor Has30pa. OcHoBHa OOeexKja HHCIeKUMJCKOr HaJ30- 
pa cy: mo je ocHoeHu O61uK ynpaeHo2 HaOs0pa, Y3 MOTyhHocT Ja ce Bp OApeheHo 
OCTyate y MOjeqHHHM OOsacTHMa yripaBe y KOJMMa ce TojeqMHa WHTatba HHCIIe- 
KUMjckor Haq30pa Mory ypehuBaTu MoceOHHM 3aKOHOM HM ApyK4nje; y PenyOnuun 
CpO6uju HHCIeKIMjCcKM Haf30p Bplle UCKIbyYHBO Opeanu OpotcaeHe ynpaéee (MUHMC- 
TapcTBa), a CaMO H3y3eTHO, MO MOCeOHOM 3aKOHCKOM oBslalihemy, y MojeqHHuM 
cHTyallMjama u clleyMpuyHuM OOacTHMa, HM OpraHH TepuTopHjasiHe ayTOHOMU]e u 
jenuHUle sOKanHe CaMoympaBe; 6puiu ce aymopumamuéHum memoduma, Y3 H3PH- 
[abe Mepa MH Tpesxy3HMatbe Apyrux 3aKOHOM TipexzBuheHux pau, koje Mory uhu 
OW yka3uBatba HW Hapelhema 3a OTKIabarbe YOUCHHX HelpaBMIHOCTH, IpeKo TIpHB- 
peMeHe oOyctTaBe, 20 3a0paHe euaTHOCTH WpaBHUXx cyOjekatTa; epwu ce Had Heay- 
mopumamuéHuM nocloeuMa Hadsupanux cybjekama, OOW“4HO y MocTylaky HM T0c- 
JIOBAwY, a Y HEKMM OOJIaCTHMa HM Y CTPpy4HHM aKTMBHOCTHMa IIpaBHHX cyOjekata; 
HHCIICKUHjCKH Ha30p je Haq30p Ha TyhuM pajoM, Tj. Ha] payloM MH MOcIOBareM 
Haji3MpaHux paBHUx cyOjekata, BaH CTpyKType cHcTemMa ApxKaBHe yipasBe. Mucrie- 
KUMjCKH Hag30p KOjH ce BpUIM y OKBUpy opraHH3alMoHO-dpyHKuUMOHaHe WesHHe 
pxKaBHe yupaBe, TOcpexCTBOM yiIpaBHe HHCTIeKUMje, YHHe CleyMpPUYHH HHCIeK- 
UHjCKH NOCIOBM, HapounTor WJba, MOceOHHX MeTOJa Bplera H caapoxKHHe. Pesys- 
TaT yCIleWIHOr HHCIIeKUHjCcKor Hay3o0pa jecte edbuKacHocT y (yHKUMOHMcamy HH- 
CTHTyWWja, a THMe HM WoMpHHoc jayawy Oe3xbeqHocHe PyHKuHje WpxaBe. Y Bpliewy 
TlOcuOBa HHCIeKTOpH cy CaMOCTaJIHH, y rpaHutlaMa oBsawherma, u 3a CBO] pay cy 
JW4HO Odzo6opHUu. CaMOCTaJIHOCT je HyKHa TIpeTMOcTaBKa 3a HHXOB e*uKacaH, 
oOjekTuBaH HM ycnemaH pag. Iojam ,,camoctamHoctT” TpeOa CxBaTHTH Tako Ja HHKO 
He MOKe yTHUaTH Ha HHXOB pa Ha ONO KOjH HAaYHH HM MHOBOAOM OnIO Kojer 
cayuaja. [losbe camocTamIHOCcTH MHCHeKTOpa orpaHH4eHo je jeqHHo oBsawhemuma 
Koja OH HMa, OHOCHO Koja cy yTBpheHa 3aKOHOM HM ApyrumM mpomucuma. Ilojam 
CaMOCTAaJIHOCTH HHCIIeKTOpa 3Ha4uH a PYHKUMOHEP KOjH PyKOBOAM OpraHoM Ap%Ka- 
BHe ylIpaBe, y UHjeM je CacTaBy MHCHeKUMja, He MOxe a lIpeqy3uMa Mepe UH pare 
3 HajiexKHOCTH MHCHeKTOpa, HUTH MOxe Ja BPH OMIO KakaB yTHIaj Ha Heros 
pay koju Ou 3HayHO HapyllaBatbe Hayela camoctasHocTH. Vaoea dyuKyuonepa y 


*Hnp. y unany 20. 3aKona o soKamHoj camoympasu (,,Cm. rmacuux PC” 6p. 9/2002, 33/2004, 135/2004 
u 62/2006 - ap. 3aKoH) NpomucaHo je Ja OMMITHHa Kao MoBepeHe MOcIOBe OOaBsba NOjeqHHe MOcTOBe 
MHCHeKWMJCKOr Hay3opa y OOacTuMa Tpometa poOa Hu ycslyra, MOJbONpUBpee, BOAONpPUBpere Ui Wy- 
MapcTBa H [pyre HHCHeKIMjCcKe MocmoBe y CKIayly Ca 3aKOHOM. 
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epluery unCneKYyUjcKo2 Had30pa mpeba Oa byde y CKIAOY Ca Hez06OM y0ZOM ym- 
6phenom cucmemcKum nponucuma y ynpaéeu, mj. 0a nocnewuyje pad uncneKyuje 00- 
2oeapajyhum nianuparem u npoepamupateem pada, KoopduHayujom ca Opyeum 
opeaHuma u ciyxcOaMa, OMKIdrarhem Hezamu6eHux ymuyaja Ha objeKmueHocm 
pada uxcnexyuje umo (Tahunosuh 2012, 322). 


Tlomiro pacnonaxy cneunpu4yHuM opnauthemuma Koja Apyru mpynaqHuun 
opraHa [pxaBHe ylpaBe HeMajy, pay] HHCIIeKTopa je MoWIOxKAaH MoceOHUM, crelu- 
(bu4HuM OfToBOpHoctTuMa. CaypxKaj OBHX OJTOBOPHOCTH Tpon31a3v 43 OBsauihewma 
Koja HHcHeKTopu uMajy. Ilona3ehu of mpaBa WM AyKHOCTH KOja HHCHeKTOp MMa, 
KOHCTHTYHCaHH Cy cajipxKaj H pa3I03H OroBopHocTH. To 3Ha4H Ja OM MHCIIeKTOp, 
yYKONHKO He OM BPUIHO MpaBa MH Ay2KHOCTH y rpaHullamMa HajlexKHOCTH KOje uMa, 
ayTOMATCKM CTyHHO y JejcTBO MexaHv3Ma UpeyBuhene ogroBopHoctu. IIputom, 
uucnekmop je noceOHO OOz2060paH aKO y 6pulery HaOZ0pa He npedy3Me, He npeo- 
Noo#cu ulu He OOpedu Mepy 3a Kojy je oelawhen, ako He npednozcu, OOHOCHO He 
nokpeHe nocmynak npeo HadjedtCHUM Op2dHoM 3002 He3aKOHUMOCMU, OOHOCHO Hen- 
pasusHocmu, u ako npekopauu ymephene epanuye oeiawuhera. Jlaxne, MHcteKToOp, 
y TpaHuuama opsiaiiherwa, Moxe HalodCUMU PellerbeM UZ6PUerbe Mepa U PAaOHU Y3 
ogpehuBare 3a TO MOTpeOHOr poka H ynpa6HUM aKmoM — Pewerbem, PelllaBaTH O 
CTBapH Koja Je IpeyMeT MHCHeKWMjcKor mocTyika. Petiehe MoxKe ONTH MHCMeHO UH 
ycmeno. ITucmeuo pellere je peqoBHO Hu MpaBMio je y MocTyMabwy MHCIIeKTOpa, OK 
je yCMeHO pellieHe H3y3eTaK, Kaya je y IMTawy HelocpeqHa OMacHOCT M0 2KHBOT UH 
3{paBJbe Jby IU, WIM CHTypHOCT HMOBHHe pag obe30ehema jaBHor Mupa u Oe3ber- 
HOCTH. YcMeHO pelllerhe TpeOa Ja ce KOHCTaTyje y 3allMCHHKy O V3BPIIeHOM Mpe- 
THeLy, a LyKHOCT je MHCHeKTOpa Ja ra y onpelheHom poky oHece y MMCMeHOj Pop- 
mu. Uncrextop Moxe uspehu maHoamuy Ka3Hy; nodnemu npujaey HajleKHOM Op- 
raHy 3a Y4MHeHO KPHBM4HO JeO WIM MpHBpeqHU MpecTyl WM MOAHETH 3axTeB 3a 
ToKpeTaHe lpekpllajHOr MOcTyka; w30amu npuepemeHo Hapeherse, OOHOCHO 3a0- 
pany y cKilayly ca 3aKOHOM; OoHemu mepe obe3b6ehera y ciyydajy OnacHOCMU 34a DICU- 
60M U 30paesbe /oyOU, WIM 3a pyre JaBHe uHTepece (Iahunosuh 2012, 323). To cy 
yllpaBHe Mepe Koje cy MoceOHO KapaKTepucTHYHe 3a MHCIeKUMjCKe opraHe. Oue cy 
MaTepHjasIHO-lIpaBHOr KapaKTepa HM lIpecTaBJbajy CTBAPHU WWJb KOjM Ce 2KeNIM M0C- 
THhu yupaBHHM aKTOM Hf OCTBapUTH yuIpaBHOM paj{Hom. Te mepe no cadpoicajy mo- 
ey Oumu: penpecuene (MaHyaTHe HOBYaHe Ka3He, HOAHOWeHe KpHBHYHE IIpHjaBe, 
3aXTeB 3a MOKpeTaHe pekpllajHor MOcTylkKa, IpHjaBa 3a MpHBpeqHH Mpecryn u 
CIL.); KopeKmuéHe, KOJMMa Ce Haylaxe ycKlahuBabe MoHallawa U pasa ca Wpormuca- 
HUM; npeseumusue (CaHHTapHe, BeTepHHapcKe, HHCIIeKUMje pafla), Koje, y CTBapH, 
lipeyctTaBybajy Mepe oOe30ehema: KapaHTHH, YHMUITaBalbe 2KMBOTHHX HaMUpHuLa, 
OouecHor OvJba HM CTOKe H CI. HM OOaBellITaBabe Apyrux oOpraHa ako MOcTOje pa3103H 
3a TIpeyly3uMakbe Mepa OJ cTpaHe THX opraHa (cyJOBH, TyKMIAaLITBAa H CJ.); MOKpe- 
Talbe MHUUMjaTuBe KOZ oBsautheHor opraHa 3a OOycTaBsbalbe V3BpleHa, OHOCHO 
3a HOHMUITaBarbe HM YKVlakbe Mpomuca WIM Apyror OMLITer akTa aKO HUcy y cKIayy 
Ca yCTaBOM H 3aKOHOM; IIpeyty3HMakbe JPyrux Mepa H pajHbH aKO je MHCIIeKTOp 3a 
TO 34KOHOM Hf pyruM wpomucom opamuthen. Jlake, HHCIeKTOp HMa 3HaTHa Herloc- 
peaqHa oBslauthera Koja MOxe Mpesy3eTH WIM MpelO*KUTH MOBOAOM cTatba Koje je 
YIBPAHO MPpWIHKOM MHCHeKUMjcKor Hay30pa, HM Ta oBalwiherwa Mory OuTH BeoMa 


16 


Kyatypa nonuca, roy. XVIII (2021), op. 44, crp. 9-21 





edukacna. Y Bpliey MHCIeKUMjCKor Hay30pa HHCIIeKUMjCKM OpraHi cy Ty KHH ja 
Melhyco6OHo capahyjy u ma capahyjy ca apyrmumM opraHuma wu opraHH3al{ujama. 
CrpyuHo M Ha 3aKOHY 3aCHOBaHO (YHKUMOHHCawe MHCIIeKUMjCKHX cyKOU 
3HayajHO JOMpHHOCH U3rpasibu Oe36eqHOcHe (yHKUMje ApxKaBe y OMMITeM CMHCIYy, 
Kao H rpahana Ap xaBe noceOuo. JpxaBHu MU [pyr opranu WyKHH cy ja, Ha 3aXTeB 
WHCIeKTOpa, JOCTaBe TpaxkeHe MOAaTKe HU OOaBeLllITeHa KOja Cy HeOMXOMHAa 3a OC- 
TBAapHBalbe HeroBux dyHkKuuja. C oO3HpoM Ha cCaBpeMeHa Hay4yHa ocTurHyha, 
3Halba, MeTOe H cpeycTBa, NOTpeOHO je H cam Oe30eMHOCHH CHCTeM ajleKBaTHO 
OIIpeMHTH Kako OM ycrieo Ja WeTeKTyje Heke HeyoOnyajeHe MojaBe H aKTHBHOCTH 
KOje MOry MakKap HaroBecTHTH a ce pay O HEKOM OOJIMKy HapyllaBalbha cCHcTeMa 
Oe30eNHOCTH WpxaBe H HeHHX rpahana. 


3akJby4Ha pa3sMaTpawba 


He npe3upu cia6bo deme, oxo 
Mooce Oumu cuH muepa. 


Hapoqua TlOCJIOBMIa 


Tloxymiaj Ja ce HHTepAMCWMIIMHApHUM IPHCTyoM aHaM3upa Oe3s0eqHOCHa 
(PyHKUNja [pxKaBe, yTBpAe HOBH MOCTYMUH y HeHO] H3rpaywHu, OCHOBHH IHJb je OBE 
MoHorpaduyje. MctoppemeHo u MoKyllaj ayTopa Wa Aonpunece ePukacHujem yHK- 
IHOHHCalby CHcTeMa Oe30eHOCTH JIpxKaBe y yCIOBHMa CBe HHTCH3MBHHjHX Oe36er- 
HOCHHX 3a30Ba HM TIpeTHH Ha ToyeTKy XXI Beka. To je BeHKM Hay4HH 13a30B 3a 
ayTopa, aiM HW Haga qa he opaj pay nogcrahu zpxxape a u OYH ua pa3muuisbarbe 0 
HaunHy CTBapHOr lpeBa3viaxKerba aTeCHTHE OMacHOCTH OJ, CBHX BpCTa MOJMTHMYKOr 
HacHJba MW yrpoxkaBatba Oe30eqHocTU ApxaBe. JlaKie, HEOMXOMHO je Wa ce Ha CBHM 
HHBOMMa HMHTeCH3MBUpa Oe3beqHOCHa KyJITypa, OpraHu3alluja U M3rpayiba cucTemMa 
Oe30eqHOcTH WpxaBe. Y TOM UMJby yKJbyyeHe cy cBe PyHKuMje ApxKaBe u To: Vc- 
Jyocna dyuKyuja — [pxkaBa Kao Tpov“3Bohay jaBHux WoOapa (WIKosIe, OouHHIe, T0- 
IMUMja, BOjcKa, TpOTHBMOKapHa 3alTHTa, KOMYyHAaJIHe HM MOMWITaHcKe ycslyre U Ip.) 
OJ, KOjJHX 3ABHCH 2KHBOT MOJepHor YOBeKa, H Oe3 KOjHX je He3AMHCIIMB; CKOHOMCKA 
gbyuxyuja — yjpoKaBa Kao perylaTop MU Womaray, jep OHa OMepHilie Makpo eKOHOMH- 
JOM, PCrHOHAJIHOM H ApPyroM MOJMTHKOM 3a MOApLIKy CKOHOMHJH yHyTap HeHe Te- 
puTopyje - ona Takohe npo“3BoaH Pu3snuuKy HHpactpyKtTypy 3a yHaupeherwe upu- 
Bpeye (yTeBe, *KeTIesHue, TasleKOBOse, TeeKOMyHHKalje U Cl) ; npaeua dyuK- 
yuja — pxKaBa Kao apOutap, OHa JOHOCH 3aKOHe — omwte OOaBe3yjyhe HopMe, Ko- 
ja ce H Cama orpaHMyasa y NocTynamby y ApyliTBy, H KOjMMa perysMUle papa 
TlOHallata CBOjHX rpahaHa, a y HCTO BpeMe Ona je cyAWja W3Hay CBMX KOH@IMKaTa 
y UpylitBy u HeyTpasua je y upecyhuBaty cnopoBa; coyujanna d@ynKyuja — ypoKaBa 
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Kao COWUMjaIHH HHKeHep WMa (PYHKUMy u3HalaxKera OalaHca u3Mehy coumjaHe 
HeJeqHakOCTH MOjeqMHUX JpyWITBeHUXx rpyila yHyTap ApyliTBa, H OpxKaBakee M0- 
JIMTHKe COUMjaHor MUpa y ApyuiTBy, udeorowKa dynKyuja Opscaee — 3acHOBaHa 
Ha TeopHjH ofHoca u3Mehy eKOHOMCKe Oa3e H HACONOMIKe NOUMTHUKe Hasrpay- 
we(HAeooruja je jeqaH OA OCHOBHHX 4YHMHMJalla KOXe3Hje HM XOMOreHOCTH y Apyu- 
TBY, LTO je OUTaH ycuIOB 3a yCIeliHy ONOpaHy, OAHOCHO Oe30eRHOCT 3eMJbe) U 6e3- 
6deduocHa qbynxyuja — cBe TIpeqxXoqHO HaBeyeHe (yHKUMje ApxKaBe cylicTpaT cy 
Oe30enHOcHe dbyHKuHje. besOeqHocHa pyHKuMja je yjeqHo uM ycuyxKHa pyHKuNa, 
jep ce ZpylitBy yHyTap WpxaBe: obe30ehyjy — upyxajy ,,vciyvee” curypHocTH; pa3- 
BOja CKOHOMHje KaO MaTepHjaiHe Oa3e MaTepHjasIHO-TexHHYKe OMpeMJbeHOCTH 
CTpyyHe OciocoOJbeHOCTH OpraHa HM ciy2%KOu Oe30eHOCTH; IpaBom ce ePuHULLy 
BHTasIHe BPeHOCTH APyITBa, ApyWITBeHO omacHH Worahaju Kojuma ce yrpoxKaBajy 
BpeWHOCTH, HM TpaBHH OCHOBH ZYyKHOCTH uM oOBaltheHa opraHa Oe3sbeqHOcCTH Ha 
IHXOBOM clipeyaBawby VM cy30ujay; JOOPOM COLMjasIHOM TOJIMTHKOM cripeyaBajy 
ce cyKoOnM colMjasIHHuXx rpynalja ca pa3sIM4YHTHM CTaHyapAMMa %KUBJberba, a UCO- 
loruja je OCHOBa 3a H3Ipayby KOeKca MOHallawa KOJM He Tp HMKaKBe He 6e30e- 
JHOCHE T1ojaBe. 


Be30eqHocna pyHKUMJa Ce MOXKe HACHTHPUKOBATH UH Ca IpHHyTHOM PyHKUH- 
jOM pape Koja je Be3aHa 3a OUyBalbe BUTAIHHX BPeCAHOCTH ApyllITBa: cyBepeHUTe- 
Ta; TepHTOpHJasHOr HHTerpuTetTa HM He3aBHCHOCTH HM Oopba NpoTHB KpHMuHala. 


OcHosa (dbyHkuHja Oe306eqHOCTH jecTe IIpeBeHTHBHa, OJHOCHO a CBOJOM Op- 
TaHH3alHjOM MU 3HaweM Oye MHCTpyMeHT ofBpahamwa HenpujatesbcKe WesaTHOCTH 
opraHn3alija, rpyuia u nojeqMnana. Ako 0 TaKBHX AKTHBHOCTH ullak Wohe, cyOjex- 
TH cucTeMa Oe36eqHOCTH MOpajy etHKacHo pearoBaTH, KakO OM TIpaBOBpeMeHo 
OTKPHJIM y3pOK OMacHOCTH HM eIMMHHMCaIH HUXOBe HOCHOLe Ha TpaBHO O3BOJbeH 
HauqHH. 


MHolITBO je TeOpeTCKHX pa3MHIbawa yuoTpebe caMor TepMuHa 1 pa3- 
JIMMMTHX HayTHUX Torseya Ha Oe30eMHOCT, MOCeOHO ako Ce 3Ha Ja Ce OBaj TePMHH 
KaO OCHOBHa BpeHOCT MehyJbyACKHX OMHOCa KOpHCTH y CBUM OOJaCTHMa %KMBOTA H 
pana. OTya MHOTOCTpykocT HeroBe yioTpebe, aM C OCHOBHUM I[MJbeM — O4yBarbe 
WM OCTBapHBatbe Ge3beqHOcTH rpahana. Y Tom cmucsly ce MoxKe c IpaBom ucTahu ya 
Oe30eqHOCT uMa (PyHKUNjy ciyxKera. Mehymum, y jedQuom Opyumey ce He mooce 
ocmeapumu Hu mMakcumanuna 6e30edHOCm, HuMmU ancozymHa caoboda. PalM ce oO 
ToTpeou obe3beherma paBHoTexe u3Mehy Oe3beqHOCHE 3allITHTe M OCHOBHUX IIpaBa 
Mw cnoOoya rpahaHa H UHTepeca ApyiTBeHe 3ajeqHute. Y TOM cmuciy ce cmobo7a 
6e30eNHOCT TpeOajy IpBeHCTBeHO CXBaTHTH Kao BapHjaOusHe BeM4MHe, C OO3HPOM 
Ha JMBepreHTHe KOH@JIMKTHe HU HeEMOMMpPIbuBe MHTepece MojequHalla H rpyna y 
CBaKOM JIpyuTBy. 


Pa3Mke Koje cy Kpo3 HcTopHjy MocTojae, MocToje H Ha moueTKy XXI Bexa 
u3Mehy ApylitaBa a yCJIOBMIe Cy HYKHOCT OJMepaBalba cHara Ha MOJIMTHYKOM, 
BOJHOM, HCOJIOLIKOM H CKOHOMCKOM IWlaHy pad IpoMeHe oHOca cHara HM HaMe- 
Taba OfToBapajyhux cuctema BpegHocTu. Y TOM CMHCJIy HayKa 0 Oe30eqHOCTH je 
Tipe] BeJIMKUM H3a30BMMa, TIoceOHO y BpeMe BeJIMKHX MOJIMTHYKMX, HalMOHasIHHX, 
€KOHOMCKHX, Oe30e2HOCHHX MH Apyrux Impoweca ca THBepreHTHHM TorieqHMa Ha 
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pellaBatbe MHTatba Koja cy OJ 2KMBOTHOr 3Hayaja 3a YOBeKa. Y TOM IIpouecy ce jaB- 
Jbajy KOHMAUKTH, Oe30eqHOCHe TypOyseHyMje, cyKOOu MU oMacHOcTH ca TIPHMeCHOM 
cule M pa3HH OOJIMUM HacHJba, KOjH WOBose y MHTawe OCcHOBe XyMaHH3Ma. Jom 
yBeK ,,HeMa XYMaHH3Ma 6e3 HCHTHTeTa”, MHTerputTeta U CyBepeHOCTH NojeqHHLa 
3ajeqHMue, y cmuciy cobose WeloBatba y CTBapHOCTH, jep TO cy HajBHLe BpesHO- 
CTH XYMaHHTeTa Koje Iponsusia3e M3 cyuITHHe Ouha 4oBeKa. 


Enemenmu unmezpasine 6e36ednocmu Opoicaée, Hajueuhe wmume epedHocmu 
u onume uHMepece: ONOpaHa [pxKaBe H HeHUXx rpahana; ovyBake HM MHTCH3MBHU 
pa3Boj JeMoKpatTuje, JeMOKpaTCKHX WMHCTHTyWMja; MpocieputTeTHor uv cuOOo_HOr 
IpylTBa; BilayaBuHa papa; MOWITOBambe JbyACKUX u rpahaHckux MpaBa yKJby4yly- 
hu HW MaHMHcKa papa; MyHa HHTerpalluja HallMoHaHe WpxKaBe y MelhyHapoaHy 
3ajeMHUILly [poKaBa Ha peruoHasIHOM UM rio0aHOM many; oOe30eheme comnjaHe u 
cBake [pyre CHrypHOCTH CTaHOBHUIITBAa; OUYBakbe KYJITYPHOr MW UCTOPHjCKOr UeH- 
THTeTa JOMMUMIHOr Hapoya y AWjacnopyH U 3allITuTa MpupowHe cpeszHHe U 06e30e- 
here 30paBor eKOJIONIKOr OKpyxKera. OBako Jec:bpMHUcaHU OMLITH MHTepecn HallHo- 
HaJIHHX JIpxKaBa OCTBapy]y ce Wpema onliTenpuxBaheHumM MehyHapowHUM cTaHap- 
uma WM KoeKcuMa. CTora cBe pxKaBe H3paKaBa]y OJJIYYHOCT Ja CBUM pacrioso0- 
%KUBUM UH J[O3BOJbeHUM CpeJICTBHMa IITUTe CBOje HHTepece H aKTHBHO y4ecTByje y 
W3rpaliH WM 3allITHTH YHUBep3aHUX BpeHOCTH MelhyHapowHe 3ajeqHule. Pa3- 
uMuntTa BHhera nojMa Oe30eqHOCTH OF HHAMBUAyaNHe WO rmoOamHe yKa3yjy Ha 
MBepreHTHa ieqMlITa TeopHjckor opehera oBor MojMa, asIM y UCTO BpeMe IIpy- 
*Kajy W300p HM Wpersey 3ajeHH4KUX esIeMeHaTa Ha OCHOBY KOjHX ce Bepyje a ce y 
OyAyhHOCTH MOxe OMMTeMpUXBaTJbUBO JedMHUcaTH HallHoHasHa Oe30eNHOCT. 


MehyHapoguu cuctem Oe30efHOCTH y HapeqHOM Mepnogy je upey BesMKUM 
W3a30BHMa KaKO CayyBaTH KOJICKTMBHY Oe30e4HOCT CTaHOBHMIITBa HM 3alITHTHTH 
rpalhane of] cBMx Bpcta HacuJba. JJa Ou ce FOWWIO WO Tora WJba HEOMXOAHO je H3- 
Mehy octalor JoqaTHa O30HJbHOCT [pxKaBe HW HCHO KOHTHHYMpaHo aHTaxKOBakbe Ha 
W3rpaybu cucTemMa Oe30egHOCTH y3 cTaIHO Tpaherwe Hay4Hux JocTurHyha u3 oOsa- 
CTH BOJHMX, JPyWITBeHHX HM TCXHHYKUX HaykKa, KAO H HEOMXOAHOCT H3rpastee U pa3- 
BOja cTpaTeruja odepaharea u y3epaharea. Wocedua axa Tpeba ya Oyze TocBe- 
heHa w3rpaqbu CTHYKUX CTaHyapya Koj yKby4yjy HU ocehama obaBese 3a 3allITHTy 
rpalhaHa Kako Ha JIOKasIHOM, TakO M Ha rioOamHom many. MehytTuM, HapoaM He 
CMejy 2KHBeTH y 3a07YOM Wa je 3AaMMIJbeHH M jeqHOM yTBpheHH CHcTeM BHCOKO 
TipoecvouaHe oFOpahe AoBosbHa TapaHuja 3a CTasIHO HW yCIIeWIHO CylIpoTcTaB- 
Jbalbe CBHM OOJIMUMMa yrpoxKaBatba y CalalbumM u Oyzyhum BpemeHuMa pa3Boja 
MehyHapogHux oHOCA. 


IIpotus cBux BpcTa HacHJba IIpBeHCTBeHO Ce Mopa OopHTH CaMHM CHCTeMOM 
IipxkKaBe, HeTOBOM CHaroM, KBaJIHTeTOM, BHTaIHoWwhy, JeMoKpaTH4Houhy koja ce 
Hayla3H Y HeTOBOj OCHOBH, IIpaBHOM J{pxKaBOM HM aJbuM pa3Bojem cOOoa HW WpaBa 
rpahana, Te yuBpwihuBatwem THX OfHOCA y cBe OOacTH ApyWTBeHor 2KMBOTa. YKO- 
JIMKO jeé J€MOKpaTCKO APyUITBO CETHYKH, CKOHOMCKH HM OpraHH3al[MoHo jaye Hi CTa- 
OvMJIHHje — YTOJIMKO ce OHO oceha OZTOBOpHHjHM 3a TIpollec 3alTHTe ApywiTBa u 
YTOJIHKO Ce CMaHyje MOryhHOCcT jaBJbakba CBUX OOJIMKa HaCHJIHHX AKTMBHOCTH koje 
yIpoxaBajy Oe30eQHOCT ApyliTBa HW HeHHX rpahana. Mehytum, Ouo Ou ca aciieKta 
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HaykKe HeolpaByaHo y OBHM HecTaOvJIHHM BpeMeHHMa HHCHCTHpaTH camo Ha Tipe- 
BeHTHBHOM JleIOBaby, jep 6e3 pelipecuBHe H OopOeHe PyHKuHje Ap»xKaBe a uw OYH 
Huje Moryhe cuTyalljy Kako Ha JIOKasIHOM, TaKO M Ha ri00asIHOM IlaHy pxaTH 
TO, KOHTposIOM. Jlakie, y u3rpaqwu Oe3beqHocHe PyHKUMje TpxKaBe 3HayajHy ysI0- 
ry MMajy BOjcKa, HouMUHja, OOaBelTajHo-Oe30enHOCHeE ciy2KOe, WMBHIHa OROpana, 
UWapHHCKH CHCTeM Ap xKaBe, TpaBOCyqHH M MHCIeKUMjCKH opraHH kao u rpahann 
TpoKaBe. 
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ON IMPORTANCE OF JUDICIAL AND 
INSPECTION BODIES IN FORMATION OF THE STATE 
SECURITY FUNCTION 


“Where freedoms conflict, 
the state has a duty to protect those in need of protection.” 


Lord Gardiner 


Summary: In this paper author underlined the importance of judicial and in- 
spection bodies in formation of the capacity of security of modern state. It is known 
that the judiciary bodies have a very important role in protection of the constitution- 
ality and legality of the state, because successful functioning of judicial system sig- 
nificantly contributes to formation of the capacity of security. It is very important 
that within the process of their own functioning the judicial authorities cooperate 
with the state security system. In certain situations functioning of the judicial system 
must be coordinated with the functioning of the security system, because neither the 
court nor the prosecutor’s office can solve the problems without the facts that they 
may find only in cooperation with the modern state security bodies. Such coopera- 
tion is necessary also in case of prevention function, because the judiciary bodies of 
the modern states also have a preventive role. In addition, the inspection services 
also significantly contribute to raising of the security system to a higher level by 
supervision of proper implementation and compliance to the law by citizens, work- 
ing organizations and other kind of organizations. This supervision is exercised 
through inspections which function on all levels and have general and special au- 
thority powers. 


Keywords: security, capacity, state, court, prosecution, inspections 


Judicial system is an important subsystem of general security system of a 
state. Judicial bodies, in cooperation with other parts of the security system, in the 
most concrete way contribute to building of the security function of the state. Each 
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part of the system is extremely important for successful functioning of the system, in 
accord with the principle that “the chain is as strong as the weakest link in the 
chain.” 


The security system cannot function (or, in other words, the sharpness of the 
state security function “gets blunted” in the process), if it is not unified, coordinated, 
total and comprehensive. The judicial system is one of the most important parts of 
the state security system or whole political system in general. It is timely detection 
and incrimination of actions and procedures that imperil the security of citizens and 
state which reduces the risks of imperilment of the security. 

Therefore the prevention is the factor of diversion of imperilment of security, 
and on the other hand, timely detection of the inspirers and perpetrators of these 
actions helps that the state with its judiciary system efficiently retaliates. In other 
words, the state sends a response to violence, by which it narrows the scope of vio- 
lent activities against the state and its citizens. The court, prosecution and inspection 
services have a special role in the building of the state security function (Gacinovic 
2012, 312). 


The court as an important factor of functioning of the security system 


The court is an independent state body which exercises judicial power in in- 
dependent way. It protects freedoms and rights of citizens, the rights and interests of 
legal subjects and it provides constitutionality and legality (Jovasevic 2005, 699). 
The history of trials, ie. the history of resolving conflicts regarding the fact whether 
to somebody and to whom certain right belongs, is related to history of society itself. 
The court, as a separate institution on its own, has appeared in the society organized 
in the form of a state. In the beginning, the court was an institution composed of 
occasional councils of citizens, and later the trial was entrusted to judges, that is, to 
the citizens for whom the trial became a permanent occupation. Nowadays in mod- 
ern state the court is a permanent body which, despite some frequently important 
differences, has preserved the appearance of a body that objectively determines the 
facts relevant to decision-making process and then makes decisions based on the 
law.' The position of the court has been different in different historical epochs. Ini- 
tially it was an executive body and its powers were “borrowed” from the holders of 
executive power. 

As a reaction to such comprehension of the power, ie. authorization, in mod- 
em society there was adopted a conception regarding division of power on legisla- 
tive, executive and judicial power, which in accord to its meaning and power was 
completely equal to legislative and executive power.” 


' The role of the court has not been the same in all historical epochs nor in all the states in one histori- 
cal epoch, and neither is the role of the court the same in modern society. Regardless of certain general 
features of the courts and formal preconditions for the administration of the justice, the role of the court 
as a social institution always depends on social-political preconditions which exist in certain period and 
in certain society. Some greatest lawlessness and injustice might be hidden under the guise of formal 
“objectivity” (ommtuuka enyukionegznja, Caapemena ayMunuctparnyja, beorpag, 1975, p. 1040). 

* Ibid 
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Therefore the court is a state judicial body which performs judicial function. 
When performing this function the courts are independent and they judge on the 
basis of the constitution, laws and other regulations. Basic holders of judicial office 
are regular courts. Among other things within their judicial function, they impose 
penalties and other measures against perpetrators of criminal law and perpetrators of 
other criminal offenses. In performing of their functions in criminal proceedings the 
courts must adhere to following principles: legality, permanence of criminal matters, 
truth, multilevel of criminal proceedings, prosecutions, deliberations, criminal court 
activities, free judicial conviction, publicity, orality, immediacy and economy. 


The jurisdiction of the court in criminal proceedings has three forms: it can be 
real, local and functional form. Real jurisdiction of the court is the right and duty of 
the court to try and adjudicate a certain criminal matter. The assignment of criminal 
matters to actual jurisdiction of one or another court is done according to the nature 
and gravity of criminal offenses, ie. according to characteristic features of their per- 
petrators (Gacinovic 2012, 314). 

Local jurisdiction implies the right and duty of the court as a competent hol- 
der of authority to judge and adjudicate criminal matters on its own territory (the 
area where this court administers criminal justice). Territorial jurisdiction is deter- 
mined in several ways, considering different relations between a criminal offense 
and a defendant according to the territory of one court. There are regular and ex- 
traordinary local competencies, with the former being taken as a rule and the latter 
being the exception. Regular local competencies are: jurisdiction over the residence 
or the place of stay of the defendant and jurisdiction over the place of arrest of the 
defendant. Extraordinary local competencies are: jurisdiction by the principle of 
priority, certain jurisdiction and delegated jurisdiction by connection, ie. by connec- 
tion between several criminal acts. 

Functional jurisdiction implies the division of affairs within a court during a 
criminal proceeding (in a criminal court) (Aleksié, Milovanovié 1993, 278). There- 
fore, judicial activity consists of preparing the procedure, managing the procedure 
and making a decision regarding a specific matter. Each court procedure, and in 
particular this implies for criminal procedure, is a complex procedure and requires 
the participation of different judicial entities such as: pre-trial judge, pre-trial hear- 
ing judge, single active court judge, trial panel and appellation panel, which is the 
result of realization of functional competency as one of regular competencies 
(Kokolj 2009, 46-47). 

On one hand successful functioning of judicial system is a prerequisite for 
strengthening of security function of the state, and on the other hand it is the prereq- 
uisite for raising overall state and citizens’ security capacity to a higher level (Gaci- 
novic 2012, 229). 

Thus, the judicial system consists of all courts, prosecutor's offices, the Minis- 
try of Justice and all state institutions that are included in the state legal sys- 
tem. Principle of independence of the judiciary is expressed through several princi- 
ples: the principle of independence of the judiciary from legislative and executive 
powers, the principle of obligation of court decisions for all and the duty of all to 
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respect the executive court decision, the principle of control of the court decision by 
competent court in prescribed procedure, and the principle of prohibition of out-of- 
court review of the court decisions. 

In modern state the jurisdiction of the court is prescribed by the constitution 
and the law, and the court cannot refuse to act and decide on the matter over which it 
has jurisdiction. In one state there are following courts of general jurisdiction: basic 
courts, higher courts, appellate courts and the Supreme Court of Cassation, as well 
as the courts of special jurisdiction: commercial courts, commercial appellate court, 
misdemeanor courts, higher misdemeanor court and administrative court. In addi- 
tion, it is judicial administration which has a significant role in judicial system of the 
state. The judiciary has the task of controlling legality of functioning of all state 
bodies, which includes also the security system bodies. 

Courts must have a response to possible abuses and in many states they have 
jurisdiction to authorize security services to take some delicate and sensitive meas- 
ures which violate human rights and freedoms of citizens, for example, the authori- 
zations for covert wiretapping, covert surveillance and some other activities. There- 
fore the courts protect the freedoms and rights of citizens and ensure constitutional- 
ity and legality; courts are independent in performing their judicial function and 
judge on the basis of the constitution, laws and other general acts; the hearing before 
the court is public and only exceptionally closed for purpose of keeping secrets and 
protection of morality, interests of minors or protection of other special interests of 
the state — the law may determine the cases when the public is excluded from the 
hearing in the court; the judges and citizens participate in the trial as judges (lay 
judges or jurors) and no one participating in the trial can be held accountable for the 
opinion given during the court decision. The courts must implement the code of “fair 
judge”, which implies that their decisions are based on legal acts and justice, and the 
International Convention on Human Rights warns that “everyone has the right to be 
tried by a court established by the law” (Gacinovic 2012, 314). 


Contribution of the prosecutor's office to the capacity of building of the state 
security system 


The Prosecutor's Office, together with the courts, protects the constitutional 
state order and has a prominent role in prosecuting all the people who violate the 
constitution and laws of their states, and also those who act against the interests of 
the state, that is, against the interests of its national security. This primarily refers to 
the spies, ie agents of foreign intelligence services, terrorists and other destructive 
organizations. The public prosecutor is ex officio primarily authorized to prosecute 
criminal offenses in respect of the law. 

The public prosecutor does not hold monopoly on criminal prosecution (ex- 
cept in case of minors, in relation to which he is the only authorized prosecutor), and 
is only a primary judge for such crimes, and only under certain conditions instead 
of the primary judge the prosecution can be taken over by the injured party. In such 
case in legal sense the injured party becomes damaged party as a prosecutor, and in 
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theory as a rule is designated as a subsidiary prosecutor. It is a kind of procedural 
correction to the role of the public prosecutor, and it is a long, decades-long tradi- 
tion of the criminal procedural system of the modern state (Skulié 2006, 110). 

The public prosecutor is a subject deciding upon criminal procedure and pri- 
marily performing the function of criminal prosecution for the acts that are prose- 
cuted ex officio, and he/she acts within the public prosecutor's organization, which 
implies the existence of the public prosecutor's office as a separate state body (Sku- 
lié 2006, 111). 

The Public Prosecutor's Office is an independent state body which prosecutes 
perpetrators of criminal acts and protects constitutionality and legality by investing 
legal remedies and undertakes other actions for which it is authorized by law. It fol- 
lows that the public prosecutor’s office is not defined as an independent office, but 
only as separate one, which is logical, and from which there follows its more pro- 
nounced connection with the executive power. However, regardless of it, in princi- 
ple the executive power must refrain from making impact on the public prosecutor’s 
offices, just as the public prosecutors, although in principle not designated as inde- 
pendent subjects on their own, must resist any attempt of having the influence im- 
posed upon themselves, ie. they must act exclusively independently. 


In addition to this, the abovementioned definition implies that basic functions 
of the public prosecutor are: the function of prosecuting persons in relation to whom 
there is a certain legally defined degree of suspicion that they committed a crime; 
protective function in relation to the constitutionality and legality, which is imple- 
mented by investing certain legal remedies, and the function of undertaking other 
actions which is the function for which the legislator authorized him (Skulié 2006, 
110). Therefore, the public prosecutor's office is an important institution in the proc- 
ess of successful functioning of the state in general sense and in particular taking 
into consideration the state security system. 


The work of the prosecutor’s office is based on a monocratic system, hierar- 
chical organization, the right of substitution and the right of devolution. The monoc- 
ratic principle of organization implies that all prosecutorial powers belong to the 
chief prosecutor who represents the prosecutor's office and decides on behalf of it 
and is personally responsible for the work of the prosecutor's office and performs 
disciplinary responsibility as its chairman. Devolution occurs when a senior public 
prosecutor takes over the actions that otherwise are taken by the lower public prose- 
cutor who is authorized to take such actions, while the substitution exists when the 
higher public prosecutor transfers the authorization to a certain lower public prose- 
cutor to perform certain actions for which otherwise other lower public prosecutor is 
competent upon (Kokolj 2009, 70). 

The Prosecutor's Office ex officio prosecutes perpetrators of all serious cri- 
mes, both within the framework of classical and organized crime and the framework 
of political crime, and in that sense it represents an important subject of protection of 
the constitutional order. The Public Prosecutor's Office performs its function on the 
basis of the Constitution and the law, in accordance with the policy determined by 
legal acts of the state parliaments. The right and duty of the public prosecutor's of- 


13 


Radoslav Ga¢inovi¢, On importance of judicial and inspection bodies in formation of the state ... 





fice is to inform the parliament about the implementation of the law and about its 
own work. In addition to it, the public prosecutor monitors social phenomena and 
makes proposals to the parliament and other bodies and organizations for taking 
measures for prevention of socially harmful and dangerous phenomena and for 
strengthening legality and social responsibility. 

Successful realization of such their function represents a significant contribu- 
tion to development of security function of the state. The Public Prosecutor’s Office, 
ie. the Public Prosecutor has basic right and duty to prosecute the perpetrators of 
criminal acts. 

Prosecution of the perpetrators consists of taking necessary measures to detect 
crimes and their perpetrators, filing the request for the investigation (by which the 
existence of a crime is confirmed), filing the indictment and its representation in the 
court. 


The inspection services in the construction and functioning of the state security 
system 


Inspections (lat. inspection - supervision, inspection, control) are administra- 
tive bodies responsible for performing supervision over proper implementation and 
observance of the law by the labor and other organizations, ie. citizens. This super- 
vision is exercised through inspections which function at all levels and have general 
and special authorization. General scope that is common to all inspection services is 
prescribed by the laws on the administration, ie inspection. Special authorizations 
(competencies) are defined in systemic laws which regulate the organization and 
competence in certain areas. 

Primary task of the inspections is preventive action. In performing their su- 
pervision the inspection bodies have the right to inspect business premises, facilities, 
devices and equipment, the correctness of the business and documentation and they 
can take samples and statements and request certain expertise. A record is made of 
all actions taken. If during the activities of the supervision it is determined that a 
criminal offense, economic offense or any misdemeanor has been committed, the 
inspection must immediately submit the report about it to competent authority (Ale- 
ksic, Milovanovic 1993, 91). 

Timely and comprehensive inspections have a significant role for purpose of 
efficient functioning of the state security system. It is achieved through the elimina- 
tion of deficiencies identified during the control and also with the emphasis on the 
inspection services’ proposals for improvement of the security system. 

Inspection bodies, services, institutes and institutions significantly contribute 
to the construction of the state security system by proclaiming and implementing 
their laws and regulations and finally by quality and professional conduct in accord 
to these laws and regulations. 

By the Law on Inspection Supervision the state regulates the powers, rights 
and obligations of authorized inspectors, ie. the inspection body that performs the 
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inspection supervision. This law regulates the powers of inspectors in performing 
the inspection supervision which encompasses: the control of facilities and space, 
land, equipment and devices and business books and documentation; temporary 
seizure of documentation, objects and other things; the prohibition of performing 
certain actions, etc. In case that during the inspection procedure it is determined or 
assessed that the law was violated, the inspector can order the closure of the facility 
or premises and confiscation or destruction of the items, prohibition of disposal of 
the funds from the business account, etc. Ministries and administrative bodies per- 
form the inspection supervision in accordance with the law and other regulations. 
The inspection supervision is performed by direct inspection of an institution, legal 
entity, state body and municipal body, the capital city, local government body and 
other body and organization, business company and other form of performing eco- 
nomic activity, a person or other entity (Gacinovic 2012, 319). 

The inspection supervision is performed with purpose of complying with the 
laws and other regulations and legal acts, as well as for purpose of taking adminis- 
trative and other measures and actions in order to harmonize identified irregularities 
with the regulations. 

Within the scope of performing the inspection supervision the inspector has 
the authority to: inspect facilities and premises, land, equipment and devices, the 
tools and other objects for work, the products placed on the market, the goods in 
transfer circulation, the trade in goods and services, the business book, records and 
registers, the contracts, public documents and other business documentation; the 
inspector also determines the identity of the subject of supervision and of other per- 
sons; the inspector takes the samples from the supervised subject and other persons; 
the inspector takes the statements from the supervised subject and other persons; the 
inspector takes the samples that are necessary to determine the factual situation; the 
inspector orders taking appropriate measures and actions for purpose of providing 
the supervision; the inspector temporarily confiscates documentation, items and 
other things that are necessary for purpose for determination of the factual situation; 
and the inspector prohibits the performance of certain actions and provides the im- 
plementation of prescribed measures and other measures that are necessary for the 
performance of the inspection supervision. 

Basic features of the inspection supervision are: it is a basic form of adminis- 
trative supervision, with the possibility of making a certain deviation in some areas 
of administration in which certain issues of the inspection supervision can be regu- 
lated by a special law and differently; in the Republic of Serbia the inspection su- 
pervision is performed exclusively by the state administration bodies (ministries), 
and only exceptionally by a special legal authorization, in certain situation and spe- 
cific areas, and also it is performed by territorial autonomy bodies and local self- 
government units;> it is performed by authoritative methods, with the imposition of 


> For example, in the Article No 20 of the Law on Local Self-Government (3aKou 0 10KamHOj camoyn- 
pasu (,,C. rmacnux PC” 6p. 9/2002, 33/2004, 135/2004 u 62/2006 - ap. 3aKoH) it is determined that a 
municipality within the scope of its activities is in charge of providing the inspection supervision in the 
field of the transportation of goods and services, agroeconomy, water management and forestry, and it 
is also obliged to provide some other inspection related affairs in accord with the law. 
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measures and taking other actions prescribed by the law, which can range from indi- 
cating and ordering the elimination of observed irregularities, through temporary 
suspension, to banning the activities of legal subjects; it is performed over non- 
authoritative activities of the supervised subjects, usually in the actions and opera- 
tions, and in some areas also in professional activities of the legal subjects; the in- 
spection supervision is the supervision of another person’s work, ie. over the work 
and business of the supervised legal subjects, outside the structure of the state ad- 
ministration system. The inspection supervision that is performed within organiza- 
tional and functional unit of the state administration by administrative inspection, 
consists of specific inspection activities, special purpose, special methods of its 
functioning and content. 

The result of successful inspection supervision is the efficiency in functioning 
of the institutions and by achieving it the result is also its contribution to strengthen- 
ing of the security function of the state. The inspectors are independent in the per- 
formance of their duties within the limits of their authority and are personally re- 
sponsible for their work. The independence is a necessary precondition for their 
efficient, objective and successful work. The term "independence" should be com- 
prehended in the way that no one can influence the work of the inspectors in any 
way and on any occasion. The scope of independence of the inspector is limited only 
by the inspector’s authorizations that he/she has, ie. by the inspector’s powers which 
are determined by the law and other regulations. The notion of independence of the 
inspector implies that the official who manages the state administration body, which 
included the inspection, cannot take measures and actions that belong to the compe- 
tence of the inspector, nor can the official exert any influence on the inspector’s 
work which could violate the principle of independence. 

The role of the official in performing the inspection supervision should be per- 
formed in accordance with the official’s role determined by systemic regulations in 
the administration, ie. to improve the work of the inspection by appropriate planning 
and programming of the work, by coordination with other bodies and services, by 
elimination of negative influences on the objectivity of the work of the inspection, 
etc. (Gacinovic 2012, 322). 

Since they have specific authorizations that other members of the state ad- 
ministration do not have, the work of the inspectors is subject to special and specific 
responsibilities. The content of these responsibilities derives from the competencies 
that the inspectors have. Starting from the rights and duties that the inspector has, 
there are constituted the content and reasons for the responsibility. This implies that 
if the inspector did not perform his/her rights and duties within the limits of his 
competence, the inspector would automatically get into the mechanism of the envis- 
aged responsibility. In line with this, in particular the inspector is responsible if 
within the process of the inspection he/she does not take, propose or determine the 
measure for which the inspector is authorized, ie. if the inspector does not propose 
or initiate the proceedings before the competent authority due to some illegality or 
irregularity, and if he/she exceeds the established limits of the inspector’s authority. 

Therefore, within the limits of the inspector’s authority the inspector may or- 
der the implementation of measures and actions with the determination of the neces- 
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sary deadline for its implementation, and by an administrative act — decision the 
inspector may decide on the matter that is the subject of the inspection proce- 
dure. The decision can be announced as the written decision and oral one. The writ- 
ten decision is regular one and it is the rule in acting of the inspector, while the oral 
decision is an exception in cases when there exists an immediate threat to people’s 
life and health or the threat to the safety of property, and such decision is announced 
for purpose of securing the public peace and security. The oral decision should be 
stated in the minutes (transcript) of a performed examination, and it is the duty of 
the inspector to make and submit it in a written form within a prescribed period of 
time. The inspector may impose a mandatory sentence; submit the report to a com- 
petent authority for a committed crime or economic crime and submit the request for 
initiating the summary defense (the misdemeanor investigation); isswe a temporary 
order, ie. the ban in accordance with the law; adopt security measures in case of the 
danger to the people’s life and health, or for other public interests (Ga¢inovicé 2012, 
323). 

These are administrative measures that are in particular characteristic for the 
inspection bodies. They are of a material-legal character and represent a real objec- 
tive that is to be achieved by an administrative act and achieved by an administrative 
action. In terms of the content these measures can be: repressive (mandatory fines, 
filing a criminal report, request to initiate misdemeanor proceedings, report for an 
economic crime, etc.); corrective measures, which require the harmonization of be- 
havior and work with the prescribed measures; preventive (sanitary, veterinary, la- 
bor inspections), which, in fact, represent security measures: quarantine, destruction 
of some food items, diseased plants and livestock, etc., and informing other bodies if 
there are reasons for taking measures by these bodies (the courts, prosecutor's of- 
fices, etc.); taking an initiative with the authorized body for the suspension of the 
implementation, that is, for annulment and abolishment of the regulations or other 
legal act if they are not in accordance with the constitution and the law; and taking 
other measures and actions if the inspector is authorized to do it by law and other 
regulations. 


Hence, the inspector has significant immediate powers which he/she can un- 
dertake or propose regarding the situation which the inspector has identified during 
the inspection supervision, and these powers can be very effective. In performing the 
inspection supervision, the inspection bodies are obliged to cooperate with each 
other and cooperate with other legal bodies and organizations. Professional and law- 
based functioning of the inspection services significantly contributes to the construc- 
tion of the state security function in general, and in particular to the security of the 
citizens of the state. At the request of the inspector the state and other bodies are 
obliged to submit the required data and information that are necessary for function- 
ing of the inspector’s functions. Considering modern scientific achievements, 
knowledge, methods and tools it is necessary to adequately equip the security system 
itself in order to be able to detect some unusual phenomena and activities which may 
at least indicate that there could be some form of violation of the security system of 
the state and its citizens. 
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A conclusion paragraph 


“Don’t despise a weak child, 
such child might be the child of a tiger.” 


A folk proverb 


Main objective of this monograph is an analysis of the state security system 
by an interdisciplinary approach and determination of new procedures in the con- 
struction of the state security system. At the same time, the objective of this mono- 
graph is also the author's attempt to contribute to a more efficient functioning of the 
state security system in the environment of increasingly intensive security chal- 
lenges and threats in the beginning of 21“ century. It is a great scientific challenge 
for this author, but it is also a hope that this work will encourage the states and the 
Organization of the United Nations to think about how to actually overcome the 
latent danger of all kinds of political violence and imperilment of the security of the 
state. 


Hence, it is necessary to intensify the security culture, organization and con- 
struction of the state security system at all levels. For purpose of achieving it, all 
functions of the state are included in it, such as following functions: Service function 
- the state as a producer of public goods (schools, hospitals, police, army, fire pro- 
tection service, utilities and postal services, etc.) which the life of modern man de- 
pends on, and without which the modern man’s life cannot be imagined; economic 
function - the state as a regulator and helper, because it operates over macroeconom- 
ics and regional and other policies to support the economy within its territory - it 
also produces physical infrastructure for the improvement of the economy (the 
roads, railways, transmission lines, telecommunications, etc.); /egal function - the 
state as an arbiter, as it enacts laws - general binding norms, by which the state itself 
is limited regarding the conduct in society, and by which the state regulates the rules 
of conduct of its citizens, and at the same time it is a judge above all conflicts in the 
society and is neutral in adjudication disputes; social function - the state as a social 
engineer has the function of finding a balance between social inequality of certain 
social groups within a society and maintaining social peace policy in the society, 
ideological function of the state - based on the theory of relations between economic 
base and ideological political superstructure (ideology is one of basic factors of co- 
hesion and homogeneity in the society, which is an important precondition for suc- 
cessful defense, ie. for security of the state) and security function — all the above- 
mentioned functions of the state are the substrate of the security function. The secu- 
rity function is also a service function, because the society within the state is: se- 
cured - provided with "the services" of security; the service of development of the 
economy as a material base of material-technical equipment and professional train- 
ing for the security services and bodies; the law defines vital values of the society as 
well as socially dangerous events that imperil the values and legal basis of the duties 
and competencies of security bodies to prevent and suppress such events; good so- 
cial policy prevents the conflicts among social groups with different living stan- 
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dards, and ideology is the basis for building a code of conduct that does not tolerate 
any non-security phenomena. 


The security function can also be identified with a coercive function of the 
state which is related to the preservation of the vital values of the society: the sover- 
eignty; territorial integrity and independence and the fight against the crime. 
Basic function of the security is preventive function, ie. to be, with its organization 
and knowledge, an instrument of deterrence of hostile activity of organizations, gro- 
ups and individuals. If such activities do occur after all, the subjects of the security 
system must react effectively in order to timely discover the cause of the imperil- 
ment and eliminate its bearers in a legally permitted manner. 


There are many theoretical considerations regarding the use of the term “secu- 
rity” itself, and there are different scientific views on the security, in particular hav- 
ing in consideration that this term is used as a basic value of interpersonal relation- 
ships in all areas of life and work. Hence the multiplicity of its use, but with a basic 
objective of it - preserving and achieving the safety of citizens. In this sense, it is 
rightful to underline that the security has the function of service. However, in one 
society, neither maximum security nor absolute freedom can be achieved. The point 
is that there is the need to ensure a balance between the security protection and fun- 
damental rights and freedoms of the citizens and interests of the social community. 
In this sense, the freedom and security should be primarily comprehended as vari- 
ables, taking into consideration divergent conflicting and irreconcilable interests of 
individuals and groups in all societies. 

Differences among societies that have existed throughout history also do exist 
at the beginning of the 21st century and have caused the necessity of measuring 
forces on political, military, ideological and economic level in order to change the 
balance of power and impose appropriate value systems. In this sense the science of 
security faces great challenges, in particular in the period of great political, national, 
economic, security and other processes with divergent views on resolving the issues 
of vital importance to humankind. In this process there come the conflicts, security 
turbulences, conflicts and dangers with the use of force and various forms of vio- 
lence, which question the foundations of humanism. Still there is “no humanism 
without identity”, integrity and sovereignty of an individual and community, in 
terms of freedom of action in reality, because such values are highest values of hu- 
manity that have arisen from the essence of human being. 

Most often elements of integral security of the state protect values and general 
interests: defense of the state and its citizens; preservation and intensive develop- 
ment of democracy, democratic institutions; a prosperous and free society; the rule 
of law; respect for human and civil rights, including minority rights; full integration 
of a nation state into international community of the states on regional and global 
level; ensuring social and every other security of the population; preserving cultural 
and historical identity of the countrymen in the diaspora, protection of natural envi- 
ronment and ensuring a healthy ecological environment. General interests of na- 
tional states that are defined in this way are accomplished in accordance with gener- 
ally accepted international standards and codes. Hence all states express determina- 
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tion to protect their own interests by all available and permitted means and actively 
participate in the construction and protection of universal values of international 
community. There are different views on the security concept, ranging from the 
concept of individual to global security, and they indicate divergent views on theo- 
retical determination of the notion of security. However, at the same time such views 
provide the selection and overview of common elements which create the basis for a 
possible generally accepted future definition of national security. 


In coming period the international security system will face great challenges 
regarding the preservation of collective security of the population and protection of 
the citizens from all kinds of violence. In order to achieve such objective, among 
other things, additional seriousness of the state is necessary, with continuous en- 
gagement of the state in building a security system, along with constant monitoring 
of scientific achievements in the field of military, social and technical sciences and 
along with the necessity of building and development of the strategy of deterrence 
and retaliation. Special attention should be paid to building of ethical standards 
which also include the feeling of commitment to protect the citizens on both local 
and global levels. 

However, peoples should not live in a delusion that an imaginary and once es- 
tablished system of highly professional defense is a sufficient guarantee for constant 
and successful opposition to all forms of threats in present and future times of de- 
velopment of international relations. 

All types of violence must be fought primarily by the state system itself, by its 
strength, quality, vitality, democracy that is at the core of the state system, legal state 
and further development of the freedoms and rights of citizens, and also by strength- 
ening of these relations in all areas of social life. If a democratic society is ethically, 
economically and organizationally stronger and more stable - it feels more responsi- 
ble for the process of protection of society and in line with it there decreases the 
possibility of the appearance of all forms of violent activities which endanger the 
security of society and its citizens. 

However, in these unstable times from the aspect of science it would be unjus- 
tified to insist only on a preventive activity of the security system, because without 
repressive and combative function of one state, and of the UN as well, it is not pos- 
sible to keep the situation under control on both local and global levels. Therefore, 
the army, police, intelligence and security services, civil defense, the state customs 
system, judicial and inspection bodies, as well as the citizens of the state, play a 
significant role in building the security function of the state. 
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